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MOTION FOR A EUROPEAN PARLIAMENT RESOLUTION

on strengthening transparency and integrity in the EU institutions by setting up an
independent EU ethics body
(2020/2133(INI))

The European Parliament,

- having regard to the political guidelines for the next European Commission 2019-2024,
presented on 10 September 2019,

- having regard to the mission letter of 1 December 2019 of the President of the
Commission to Véra Jourova, Vice-President-designate for Values and Transparency,

- having regard to its resolution of 14 September 2017 on transparency, accountability
and integrity in the EU institutions!,

- having regard to its resolution of 26 November 2020 on stocktaking of European
elections?,

— having regard to the Treaty on European Union (TEU), in particular Articles 9 and 10,
13, 14, 15,16 and 17 thereof having regard-to-the Treaty-onEuropeanUnion(TEW)in
particular Articles 9-and 10, 15(3) and 1 7(3) thereol:

- having regard to the Treaty on the Functioning of the European Union (TFEU), in
particular Articles 223(2), 245 and 295 thereof,

- having regard to the Act concerning the election of the members of the European
Parliament by direct universal suffrage ('the Electoral Act’) annexed to the Council
decision of 20 September 1976 as amended,

- having regard to the draft interinstitutional agreement between the European Parliament,
the Council of the European Union and the European Commission on a mandatory
Transparency Register,

- having regard to the Treaty on European Union (TEU), in particular Articles 9 and 10,
13, 14, 15,16 and 17 thereof,

- having regard to its decision of 28 September 2005 adopting the Statute for Members of
the European Parliament (2005/684/EC, Euratom)?,

- having regard to the European Parliament’s Rules of Procedure, in particular Rules 2,
10 and 11, 176(1), Annex 1, Articles 1 to 3, 4(6), 5 and 6 and Annex II thereto,

- having regard to the annual reports of the Advisory Committee on the Conduct of

10J € 337,20.9.2018, p. 120.
2 Texts adopted, P9 TA(2020)0327.

307 L 262, 7.10.2005, p. 1. | Formatted: Polish
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Members,
- having regard to the annual reports on the application of the Code of Conduct for the
Members of the European Commission, including the opinions of the Independent

Ethical Committee,

- having regard to the Treaty on European Union (TEU), in particular Articles 9 and 10,

13, 14, 15 16and17there0fha¥mg—fegaf€kte—ﬂiﬁeeeﬂuﬂeﬂda%mﬂs—ef4ﬁaﬂsp&feﬂey

- having regard to the Council conclusions on the European Court of Auditors’ Special
Report No 13/2019,

- having regard to Staff Regulations of Officials and the Conditions of Employment of
Other Servants of the European Communities in particular Articles 11, 11(a), 12, 12(a),
12(b), 13, 15, 16, 17, 19, 21(a), 22(a), 22(c), 24, 27 and 40 thereof,

- having regard to Rule 54 of its Rules of Procedure,

- having regard to the opinions of the Committee on Legal Affairs, the Committee on
Budgetary Control, the Committee on Economic and Monetary Affairs and the
Committee on Petitions,

- having regard to the report of the Committee on Constitutional Affairs (A9-0000/2021),

A. whereas the TEU stipulates that ‘the Union shall observe the principle of the equality of
its citizens, who shall receive equal attention from its institutions, bodies and agencies’;
whereas this implies that public decisions are taken in the interest of the common good
and that conflicts of interests - which occur, according to the definition of the OECD
"when an individual or a corporation (either private or governmental) is in a position to
exploit his or their own profession or official capacity in some way for personal or
corporate benefit" - should be avoided in the legislative process and whereas any
definition of conflict of interest has a contextual and evolving nature and full
transparency does not necessarily guarantee the absence of any conflict of interest, nor

does it guarantee that pubhc trust w111 be won or decreased whereas—ﬂ%%T—EU—sﬁp&l-a%es

A a. whereas the Treaties have established a system of division of powers between the /{ Formatted: Font: Not Bold, Not Italic

institutions of the Union that assigns to each institution its own role within the
institutional structure of the Union and in the performance of the tasks entrusted to it;

B.  whereas the ethical standards applicable to the European institutions are in many
respects ahead of those applicable in their national equivalents but have not been
enforced in a satisfactory manner, particularly in Parliament where, in spite of there
having been at least 27 breaches of the code of conduct, no procedure has ever led to

| any sanction;
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B a. whereas the European Court of Auditors has stated in its special report 13/2019* on the
ethical framework of the EU that Parliament, Council and Commission "have to a large
extent adequate ethical frameworks in place for both staff and Members";

B b. whereas nevertheless the enforcement of the ethical framework could be improved; /[ Formatted: Font: Not Bold, Not Italic

Formatted: Font: Not Bold, Not Italic

whereas any further evolution of the EU ethics framework must have a clear legal basis

while respecting the separation of powers as laid down in the Treaties;whereas-the

\\\i{ Formatted: Font: Not Bold, Not Italic

Formatted: Font: Not Bold, Not Italic

o JC

D. /[ Formatted: Font: Not Bold, Not Italic
Formatted: Font: Not Bold, Not Italic
E.  whereas the current ethics standard frameworks are tailored according to the /[ Formatted: Font: Not Bold, Not Italic

specificities of each European institutions; whereas-the-current-ethiesstandards

E a. whereas the balance of powers assigned to the institutions is a fundamental guarantee
afforded by the Treaty to European citizens;

F.  whereas the Meroni doctrine developed by the Court of Justice of the European Union
(CJEU) allows for the delegation of EU institutions’ competences to external bodies
under strict conditions; whereas according to the court any delegation of competences
must be limited and can only relate to clearly defined executive powers, the use of
which must be entirely subject to the supervision of the high authority and cannot
concern discretionary powers involving any political judgement in order not to
jeopardise the balance of powers between the institutions;

Fa. whereas, following the preceding considerations, the legal margin for overarching rules
applied to individual institutions with a common application is very narrow:;

G a. Underlines that all EU institutions have to meet the highest standards of independence
and impartiality while stressing each institution’s right of organisational sovereignty;

G b. Recalls that Members of Parliament’s freedom of the mandate is in the interest of the

4 | — /[ Formatted: Polish
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citizens they represent;

G c. Further highlights that the existing strict ethics framework for commissioners needs to
be further developed in order to fill in existing legislative gaps such as the non-existence

of a commissioner’s statue, underlines that this process is closely linked with
parliamentary scrutiny and oversight and is of the opinion that a commissioner's statute
needs to be elaborated in accordance with the ordinary legislative procedure:

G d. Points out that all staff in the institutions is covered by the EU staff regulations of
officials of the European Union (EUSR) and conditions of employment of other
servants of the European Union (CEOS):;

G e. Recalls that the Treaty on European Union and the Treaty on the Functioning of the
European Union set out a European governance framework based on the separation of
powers, laying down distinct rights and obligations for each institution;

G f. Points out that based on the principle of conferral, institutions cannot delegate by means
of an interinstitutional agreement, powers which they themselves do not have, for
instance where such powers are conferred by the Treaties on the Court of Auditors or
have remained with the Member States;

G g. Recalls furthermore that one of Parliament’s primary functions as laid down in the
Treaty on European Union is to exercise political control;

1 a. Principles

Considers that any option under discussion for improving transparency and integrity in the EU
institutions must be respectful of the following principles:

- the principle of sound financial management, ensuring the efficient and effective
management of Union ressources

- the principles of conferral and separation of powers

- the freedom to choose an occupation and the right to engage in work as stipulated by article
15 of the Charter of Fundamental rights of the European Union

- rule of law and fundamental European principles such as the presumption of innocence, the
right to be heard, the principles of legality and proportionality

- Freedom of the mandate of Members of European Parliament

1 b. Further stresses that any option under discussion requires a solid legal base for the
constitution and for any competences to be assigned;
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1 ¢. Insists that any option under discussion requires a clear definition of the mandate,
composition and competences none of which must duplicate or interfere with the work
of OLAF, the European Ombudsman, the European Court of Auditors or the European
Court of Justice;

1. Reflections on mandate and scope Seope-and-mandate

1 a Underlines that the principle of separation of powers is the foundation pillar of modern
democracy:; considers it imperative for the legislative to control the executive, as any reversal
of the roles and powers of the legislative and executive would otherwise endanger the

independence of the free mandate of elected Members of Parliament;

1 b Stresses that any option under discussion for improving transparency and integrity in the

EU institutions can neither, based on primary law, issue any decision on whether a criminal

offense has been committed, nor impose any sanctions, nor impose any administrative
measures intended to avoid or clean up accidental or negligent non-compliance with the rules

1 ¢ Highlights that any option under discussion for improving transparency and integrity in
the EU institutions which is to regulate the grey area in between can only have an advisory

function for the institutions concerned;

1 d Insists that any decisions on measures to be taken or sanctions to be imposed can only bg
taken by the competent bodies of the institutions themselves;

1 ¢ Recalls that distinction must be made between a conflict of interest arising during or after
the exercise of a function and the importance to distinguish between the two and recalls
furthermore to distinguish between acts that authorised if declared and acts that are not
authorised at all.

1 f Suggests that each institution concludes agreements on exchange of information with the
Member States respecting the framework of the separation of powers;

2. Considers that any options under discussion for improving transparency and integrity in|

the EU institutions should only have advisory competences for the members of the
institutions; § i i
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_—| Commented [CB1]: Article 2 would delegate competences
for monitoring, investigation and sanctions to the body, EPP
deletes it completely. Article 3 summarises this and is also
deleted.

Formatted: Highlight

4. Insists that any cooperation agreement between the institutions should be open to
participation of other EU institutions and bodies in order to agree on common measures
Wthh can be 1mplemented in respect of the d1v1510n of powers: t-he—HA—sheiﬂd—be—epeﬂ

Competences and powers

5. Considers that any options under discussion for improving transparency and integrity in
the EU institutions has to be respectful of the balance between the institutions as
established by the treaties, underlines that it must not replace, substitute or interfere
with the responsibilities and prerogatives of each institution and points out that given

these considerations, the decision-making powers must remain within the respective
institutions, hence only a body with advisory function able to issue non-binding

recommendatlons is concelvable t-he—paf&e}pa&mg—ms&&ﬂeﬂﬁ—sheﬁ%d—eﬂﬂ%&t—t-he—E—U

/[ Formatted: Highlight

8 a. Stresses that requesting tax documents and bank records are interventions in private
law, for which there must be serious allegations that enter in competence of OLAF;

9. Believes that Members of Parliament or Commissioners, the body cannot be granted
enforcement powers since this transferral of powers would counter the separation of

powers la1d down in the Treatles %L&Heﬂ—tem—e&fefeemem—pewers—ﬂa%bedy—eet&d
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10. Considers that such an EU Ethics Body should be entrusted with advisory tasks to

improve the enforcement of existing provisions in the EU institutions in order to

provide reliable and trustworthy advice to any individual possibly covered by its scope

who w1shes to request mterpretatlon of an ethical standard in relation to approprlate

11.  Underlines that the decision on conflicts of interest of designated Commissioners

remains a political and institutional competence of the European Parliament and its

bodies, while such an EU Ethics Body could support the process with its non-binding

analvs1s of each 1nd1V1dual case: Beh%ves—tha{—th%dee}s*eﬁ—en—eh%&bsene%#eeﬂﬂiets—e

Reflections on_Compositio.

n

3 a Recalls that the competent bodies in the institutions are regulated by law and that the

composition of the competent body in the European Parliament could be made up of MEPs

and former MEPs, such an

EU Ethics Body may be composed of Members or former

Members of the institutions;

3 b Underlines that with the creation of a new advisory cthics body duplication of work and

overlapping competences must be avoided, its decisions should take the form of non-binding

recommendations to the President, who must remain in charge of the final decision-making

power; calls for clear provi

sions giving the person concerned a right of appeal against any

such decision taken by the President in full respect of the basic principles of rule of law;

12.  Believes that the Ethics Body should be composed of nine Members, three selected by

the Commission, three eleeted-appointed by Parliament, and three assigred-designated |
de jure from among the former Presidents of the Court of Justice of the European Union

(CJEU), the Court of

Auditors and former EU Ombudsmen,;

13.  Considers that its members must be independent, chosen on the basis of their
competence, experience and professional qualities, as well as their personal integrity,

have an impeccable record of ethical behaviour and provide a declaration of the absence

of conflicts of interes

gender-balanced; underlines that all member shall be independent in the performance of

t; is of the opinion that the composition of the body should be

their duties;

14. Suggests that each institution choose these members in particular from among former
judges of the CJEU, former or current members of highest courts of Member States,
former Members of the European Parliament, former staff of the participating
institutions and bodies, former EU Ombudsmen, and members of the ethics authorities
in Member States; suggests further that the body elect a President and two Vice-
Presidents from among its members;

15. Insists-Recommend that the college be supported by a secretariat with the human,
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material and financial resources commensurate with its mandate and tasks_in accordance
with the principles of sound financial budget management;

Reflections on Procedures

16. Proposes a an approach whereby. in the event that such an EU Ethics Body deals with a
breach of conduct or possible breach of ethic rules, it first recommends actions to put an
end to the breach; considers that it first should ensure confidentiality and the right to be

Donrds ses—rermssrenchohorebnhe s oni-nih sk =

Reflections on General and final provisions

5 a Underlines that any interinstitutional body should have an advisory function only in
ethical matters and that in cases of corruption, OLAF is the competent authority;

5b_ Insists that the procedures laid down in the Treaties must be applied, such as the transfer
of investigations by the European Court of Auditors to OLAF and to the European
Court of Justice:

17.  Is of the opinion that the EU Ethics Body should publish an annual report containing
information about the fulfilment of its tasks to be presented to the European Parliament;

18. Insists that an EU Ethics Body cannot issue legally binding decisions, since no
institution can delegate decision-making authority to another institution; the-deetsions-of

19. Instructs its President to forward this resolution to the Council and the Commission.
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EXPLANATORY STATEMENT

The need for an EU Ethics Body

Equal rights of citizens, citizens’ trust in public institutions and democratic processes, strong
guarantees that public decisions are taken in the general interest, based on elections’ results
and political majorities and not captured by private interests, integrity of public officials, these
are key features of any functioning democratic system.

It requires irreproachable and fully enforced ethics rules applicable to public institutions and
officials and to decision-making processes.

In the EU, we do have ethics standards that are in many ways ahead of national and regional
rules. Unfortunately, these rules remain in reality poorly enforced.

As a result, multiple cases of unethical behaviours in the recent years have been insufficiently
handled by the EU institutions, thus contributing to damaging the reputation of the European
Union and showing that the EU ethics oversight system falls short of the expected impacts.

The revolving door cases of José Manuel Barroso, Neelie Kroes or Giinther Oettinger are not
isolated cases. A recent report from Corporate Europe Observatory shows that revolving
doors rules are often poorly implemented. In 2019 the EU Commission rejected only 3 out of
363 requests from ex-EU officials for permission to take up a follow-on job.

The European Parliament is another example of rules not being properly enforced. The
introduction of the Code of Conduct for Members of the European Parliament in January
2012 came in response to previous scandals. However, reality shows that this code fails to be
rightly implemented. In fact, despite 27 documented breaches of the code of conduct dealt
with by the Advisory committee, no procedure ever led to a sanction.

The main reason why, despite high standards, breaches of rules remain mostly unsanctioned,
is the fact the EU ethics oversight system solely relies on a self-regulatory approach. Each
institution designs its own rules and organises their enforcement internally which has proven
to be highly detrimental to their implementation.

The ethics rules are also very fragmented, with different rules and different procedures
applicable to the different institutions (the fact that the European Action Service did not apply
the staff regulation for over 6 years after its entry into force is a compelling example of this
fragmentation), which reduces their transparency and their understanding by citizens and,
most importantly, by the individuals who are expected to follow them..

Finally, the current system lacks adequate human and financial resources and
competences to verify information and investigate cases of potential breaches.

This is why a single and independent EU ethics body is a necessary step to ensure consistent
and full implementation of ethics standards across the EU institutions. Equipped with
sufficient competences and resources, designed to provide independent and binding decisions,
an EU ethics body would guarantee that public decisions are not captured by private interests
but driven solely by democratic processes, taken in light of the common good and would help
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regaining and maintaining citizens’ trust in the European institutions.

This solution has also proven its effectiveness. Indeed, independent ethic authorities in France
and Canada have demonstrated that a single and independent body responsible for the
monitoring, enforcement and sanctioning of ethics rules applicable to public bodies is a
powerful tool able to achieve a long-lasting reduction of unethical behaviour.

In the 2019 European elections, all lead-candidates signed a pledge initiated by Transparency
International and committed to the creation of an Independent Ethics Body common to all EU
institutions. The Commission President promised such an independent ethics authority before
her election and subsequently entrusted Vice-President Véra Jourova with its establishment.
The European Parliament has also recently supported this view in its resolution on the
stocktaking of the 2019 european elections.

This report aims at starting the work of designing a model that could be acceptable to all
EU institutions while providing the necessary conditions for fulfilling its tasks.

The model proposed by the Rapporteur:
. Legal basis

To create this Independent EU Ethics Body, the Rapporteur proposes the conclusion of an
inter-institutional agreement between the participating institutions, based on Article 295
of the TFEU, starting at least with the Parliament and the Commission and open to the
participation of all institutions, agencies and bodies willing to join at any point in time.

The choice of this legal basis results from a thorough assessment of different options that
could have been envisaged, like the empowerment of existing structures like OLAF, the EU
Ombudsman or the Court of auditors or the use of a different legal basis (like 298 TFEU or
352 TFEU).

From a procedural point of view, as well as from a scope and competences perspective, none
of these alternative options seems to be satisfactory.

Therefore, the Rapporteur believes that an Article 295 of the TFEU IIA-powered ethics
body is both from a legal but also practical point of view the best way to establish an
Independent EU Ethics Body capable of addressing some of today’s shortcomings and ensure
the EU ethics oversight system works.

. Competences:

As specified in the report, according to the Meroni doctrine, developed by the Court of
Justice of the European Union, it is possible for institutions to delegate their competences to
external bodies, even when these competences are not exercised yet, as long as the delegation
is precise and remains in the remit of current existing competences.

Following this doctrine, the Rapporteur suggests that the Independent EU Ethics Body would
be charged with the competences to monitor the implementation of ethics standards
applicable to the participating institutions as well as with advisory, investigative and
enforcement powers.

PE663.273v01-00 12/15 PR\1222473EN.docx



This model is legally sound as all the competences this body would have already exist and are
in the hands of the institutions concerned.

When it comes to the monitoring of ethics standards, the Rapporteur suggests that this
include, among others, the verification of the veracity of the declaration of interests, through
inter alia a centralised collection of data, handling of conflicts of interests, checks of
transparency obligations, verification of revolving doors rules, and generally verification of
compliance with all provisions of codes of conduct and applicable transparency, ethics and
integrity rules.

When it comes to advisory tasks, the Rapporteur suggests entrusting the Independent EU
Ethics Body with the task of providing advice to any individual covered by its scope who
would seek interpretation of an ethical standard in relation to a given conduct.

When it comes to investigative powers, the Rapporteur insists that the Independent EU Ethics
Body should have the power to initiate procedures, including based on information received
from third parties and to conduct investigations, in close cooperation with all competent
authorities and bodies where appropriate.

Finally, in order to be fully efficient, the Independent EU Ethics Body should have partial
enforcement powers.

The Rapporteur also indicates that the Independent EU Ethics Body could be given authority
over the EU Transparency Register.

As far as the personal scope is concerned, the Rapporteur suggests that Commissioners,
Members of the Parliament and all the staff covered by the staff regulation working for
the participating institutions would be covered, before, during and after their term of office or
service, in line with applicable rules, notably revolving doors and conflicts of interests rules.

Finally, the decisions of the Independent EU Ethics Body should be legally binding for the
recipient member, staff and institution and be subject to possible complaints to the EU
Ombudsman, as well as subject to legal review by the Court of Justice of the EU;

. Composition:

In order to ensure efficiency and integrity of the newly created body, the Rapporteur proposes
that the Independent EU Ethics Body would be composed of 9 independent members,
among which 3 shall be chosen by Commission, 3 shall be elected by Parliament and 3 shall
be de jure members from former presidents of the European Court of Justice, the Court of
Auditors and the Ombudsman.

The members would be chosen by each institution on the basis of their competence,
experience and professional qualities as well as their personal integrity. They should have an
impeccable record of ethical behaviour and be free from any conflict of interest. These
independent members could notably be chosen among former judges of the ECJ, former or
current members of the highest courts of Member States, former Members of the European
Parliament, former staff of participating institutions and bodies, former EU Ombudsmans,
members of ethics authorities in Member States. The body could elect a President and two
Vice-Presidents from among its members.
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The Rapporteur also insists that the composition of the Independent EU Ethics Body should
be gender balanced.

The Independent EU Ethics Body would be assisted by a secretariat with the human and
financial resources commensurate to its tasks. The rapporteur believes that pooling current
resources in charge of ethics oversight from the participating institutions could allow the
institutions to increase the efficiency of the use of their respective resources.

. Efficient procedures and the right balance between confidentiality rules and
transparency requirements

In order to strive for the right balance between confidentiality of certain information and
transparency, the Rapporteur suggests that the Independent EU Ethics Body could apply, in
case of breach or potential breach, a two-steps approach.

In this approach, in case the body becomes aware of a breach or possible breach of ethics
rules, it could first recommend actions to put an end to the breach. This preventive step
should ensure confidentiality and the right for the person to be heard. It would resolve
situations where individuals, in good faith and by mistake, found themselves in breach of
applicable ethics rules and implemented the recommendations of the EU ethics body to put an
end to the breach.

In case individuals refuse to take the appropriate actions, the Independent EU Ethics Body
should make relevant information about the case publicly available and decide, if appropriate,
on sanctions.

In order to avoid a situation where intentional breaches could remain unsanctioned and only
resolved if discovered, the Rapporteur suggests that this two steps approach applies only
provided that there is no reasonable grounds to believe that the individual acted in bad faith.
On the contrary, in case of intentional breach, gross negligence, dissimulation of evidence and
non-compliance with cooperation obligations should be, as such, subject to sanctions even
when the breach has ceased.

Conclusion:

The Rapporteur believes that his proposed model strikes the right balance between efficiency
of the body, which will be entrusted with appropriate competences and feasibility of the
project, which is legally sound and can only rely on the good will of the EU institutions.

When agreed, this inter-institutional agreement will allow the EU to equip itself with a fully-

fledged mechanism to ensure ethics standards are fully respected values and principles that
are respected in the daily life of our Union.
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ANNEX: LIST OF ENTITIES OR PERSONS
FROM WHOM THE RAPPORTEUR HAS RECEIVED INPUT

The following list is drawn up on a purely voluntary basis under the exclusive responsibility
of the rapporteur. The rapporteur has received input from the following entities or persons in
the preparation of the draft report:

Entity and/or person

Transparency International (TI EU) 1.12.2020

Corporate Europe Observatory 1.12.2020

IAccess Info Europe 1.12.2020

The Good Lobby 1.12.2020

[Europe’s Media Lab 19.11.2020

Transparency International Berlin-Brandenburg 17.11.2020

Markus Frischhut, MCI Management Center Innsbruck

Transparency International Ireland 5.03.2020

Transparency International Ireland 12.05.2020

[Haute Autorité pour la Transparence de la Vie Publique

Canadian Ethics Commissioner

Society of European Affairs Professionals (SEAP) 20.05.2020

Bundesverband der Deutschen Industrie e.V. (BDI) 7.02.2020

IAlberto Alemanno, HEC Paris

[European Commission’s Unit Ethics, Good Administration & Relations with the European
ombudsman (SG.DSG1.C.2)

[European Parliament’s Advisory Committee on the Code of Conduct for Members

PR\1222473EN.docx PE663.273v01-00

EN



